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Toward a media regulatory reform in the Middle East and
North Africa

On 3-4 November 2013, International Media Support and Forum des Alternatives Maroc brought together in
Casablanca a group of human rights defenders, legal experts, academics, and representatives from journalist
unions and syndicates across the Middle East and North Africa to facilitate dialogue and exchanges of valuable
knowledge on media law reform processes in the region.

This essay by Toby Mendel is one of three that reflects on some of the discussions at the meeting. Two other
essays are available on International Media Support’s website: The responsibility of the media community, by
Yavuz Baydar (http://www.i-m-s.dk/wp-content/uploads/2014/04/responsibility-media-community-essay-
yavuzbaydar.pdf), and Joint action key to media reform: the case of Tunisia, by Kamel Labidi (http://www.i-
m-s.dk/wp-content/uploads/2014/04/joint-action-tunisia-essay-kamellabidi.pdf).

Press laws and media freedom: needed reforms

By Toby Mendel, Executive Director, Centre for Law and Democracy

This part of the meeting focused on legal regulation of the media and three main areas were presented at
the outset as possible topics of discussion: content restrictions or rules that restrict the content of what
may be published or broadcast in the media or more generally; how to increase safety for journalists; and
structural regulation of the media including any rules on who is considered to be a journalist, registration of
newspapers and so forth.

A number of important general or contextual issues were raised in the discussion. It was recognised that
media in the region suffer from a serious lack of independence and that this is not an easy issue to address.
This is especially true of the State media but it also applies to the private media. Closely related to this is the
politicisation of the media in many countries in the region, as well as the commercialisation of the media,
with many media outlets being subservient to the interests of their owners. The media has become a
significant source of power in many countries in the region but it is often not accountable and it does not
necessarily serve the information needs and interests of the public.

Media freedom is a right that belongs not only to the media but also directly to the public. In other words, it
is in the wider public interest to have a free media as an underpinning of democracy. Despite a generally
improved climate in the region in terms of media freedom, there have been rollbacks in some countries and
the problem of ‘frozen’ legislation in many countries (i.e. where there are discussions about law reform but
no actual adoption of new rules or a complete failure to implement those laws which are adopted).

Another challenge in the region is the general absence of the rule of law so that, in practice at least, not all
actors are subject to the law. Closely related to this is a general lack of independence of the judiciary, so that
you cannot be assured of justice if you do go to court. It was also noted that ensuring respect for human
rights depends on having a strong State (i.e. it is not helpful to take a strongly anti-State attitude). Finally,
some participants suggested that one cannot come up with prescriptive rules for the whole region because
the countries are so different but that one could at least extract good practices and come up with some
minimum standards or principles.

Content restrictions

Restrictions on content impact directly on the role of the media in society because they affect the types of
information the media may impart to the public. This is a challenge from a regulatory perspective because
some limitations on content - such as to protect privacy or reputation (i.e. defamation laws) - are
legitimate but many of the rules in the region are either unduly restrictive or protect illegitimate interests.

One problematical thematic issue in the region is the lack of access or right to information laws giving
individuals a right to access information held by public authorities. These are only found in Jordan, Tunisia and
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Yemen and even there are yet to be properly implemented. Another thematic issue is hate speech, the
prevalence of which in the media has escalated in recent years, most particularly in the social media but also
via broadcasting. This needs to be regulated, but not in a way that opens up the possibility of State control.
Another very problematical issue is protection of the sacred or blasphemy laws. Central to this issue is the
lack of a clear and consistent definition of the sacred, along with a more general concern about restricting
this type of speech at all.

In terms of the style of these laws, one problem is that they often tend to be broad and vague (as reflected,
for example, in the lack of definition of what is banned by blasphemy laws). This allows the authorities to
abuse these rules to attack media they do not like (i.e. media that are critical of them). This is a particular
problem in relation to laws purporting to protect against terrorism, where broad definitions and arbitrary
application of the rules is very common. Another problem is the often highly excessive penalties that are
available to be applied for breach of these rules. These often include imprisonment, sometimes for long
period of time, which is in some countries longer for the media than for others who breach the rules. On the
other hand, little or no attention is given to more media friendly alternative solutions, such as the rights of
correction and reply or mediation.

A number of possible solutions beyond the obvious one of law reform were put forward. One idea was to put
in place procedural barriers for when prosecutors can bring cases as a way of limiting or filtering the filing of
abusive cases. The need to improve the independence of all official actors in the system - including the police,
prosecutors and judges - was also raised. There is also a need to improve the understanding of these same
officials regarding the nature and implications of media freedom. It was also suggested that a system should
be put in place for the real time dissemination of information about cases brought against media players.

Safety, impunity and the role of security forces

There is a growing problem of problem of attacks on journalists and human rights defenders, and one
participant noted the growing prevalence of what he described as “despicable cases”. This has been
accompanied by a general climate of impunity, with few if any actual prosecutions following attacks. It is not
just a matter of individuals or certain political groupings attacking media workers. There is a growing problem
of social attacks based on a perception that the media has failed to respect the sacred, which has even
resulted in killings in some cases.

Running in parallel to this is the role of the security forces in exercising control over the media. A particular
problem in the region is the rise in the threat or claimed threat of terrorism in the post-security State
environment, which is being used to justify new controls over and restrictions on the media. Wrapped up
with this is the difficult question of how to balance real security needs with the need to respect media
freedom. Put differently, it is important to understand the institutional structures of security influence over
the media and how to address them.

Both attacks and certain actions by security forces have created a prevailing climate of self-censorship among
media workers in many countries in the region. To address this properly, one needs a good understanding of
the extent of self-censorship and the main drivers for it.

Structural regulation

The region faces major challenges in terms of structural regulation of the media at many different levels.
Although international standards are very clear that it is not legitimate to place conditions on who may be a
journalist, to license journalists or to impose limited legal definitions of a journalist, many people in the
region continue to have questions about this. This includes not just those who would wish to control the
profession but also many journalists, who see it as natural to impose conditions on what they see as a
profession. In some cases, journalists fear change because they want to retain the privileges that they
currently have (i.e. that it is a challenge to wean journalists off of the State benefits they currently enjoy) but
this is clearly necessary for the independence of the sector.
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A key problem is the almost complete lack of independence of media regulators in most countries in the
region. Further complicating this difficult situation are the complex institutional structures that are in place in
many countries, making it difficult both to identify a clear way forward (i.e. because it is hard to see the
wood for the trees) and to determine what to do with the multitude of existing institutions (i.e. because it
is very difficult simply to abolish them). There is also a broad need for greater knowledge about appropriate
institutional systems of media regulation and how they function in democracies. In general, it was recognised
that it is very difficult to transform existing institutions and that, if possible, it would be better to create
new ones. There are also problems with politicised unions and often these bodies are not very professional.
Full independence may be elusive, but there is a need to limit the influence over media regulators of at least
the 'dominant political power’ in a country. A related idea is that ministries of information should simply be
abolished across the region, although small PR teams could of course remain in place.

A recurring theme was ownership of the media. This is generally a complex phenomenon across the region,
involving a number of elements including ownership of media outlets by political parties, both newspapers
(which is common even in democracies) and broadcasters (which is ruled out in most established
democracies), ownership by politicians, concentration of ownership, a lack of transparency of ownership and
increasingly intrusive interference by owners in editorial independence. These issues are all problematical,
among other things because market mechanisms are often a lot less effective in promoting proper market
conditions in in media markets than in other more purely commercially driven markets.

Structural regulation of the media should have as an important goal the promotion of media diversity. This
includes a number of different elements, including the promotion of community media, and especially
community radio, and transforming State media into public service media. The weak media markets in many
countries in the region may suggest that there is a need for State resources to flow to the media, especially
during a period of transition, but there is a major risk that this may promote State control over the media.
The social media make a very important contribution to diversity, but it is not clear where they fit in from a
regulatory perspective, since they are neither broadcasters nor print media outlets.

Another regulatory challenge for the region is deciding what should be done through legal regulation and
what should be left to self-regulation. The balance between these two forms of regulation is complex and
changes are taking place globally in this area in relation to the print media. This is a special challenge for
countries in transition because it may be difficult to set up effective self-regulatory bodies in the early days
and yet if statutory bodies are put in place it will be difficult to move to self-regulation later on.

Enhancing advocacy for change

A key theme among the practical suggestions for promoting law reform was the need to move beyond
journalists and media groups to reach out to wider power structures in society. As an example, it was noted
that the middle class often do not support journalists’ rights enthusiastically. Specifically, there is a need to
build strong coalitions of support for media freedom, which should also target cultural elites, judges and
human rights organisations, and which should be developed in a participatory manner. There is also a need to
create and support groups advocating for digital rights issues and to use digital capacity more effectively in
advocacy.

More widely, there is a need to promote regional and international solidarity. At the same time, international
advocacy can sometimes be helpful but can also harm advocacy campaigns. Part of the problem here is that
the reputation of the international community has been tarnished in the region due to perceptions that its
engagement is often highly politicised and that security and influence often take precedence over human
rights.

A challenge for advocates in this area is setting priorities and, specifically, deciding whether or not it is a good
time to push for legislative reform. This can be a double-edged sword, since reform can sometimes lead to
worse legislation rather than more human rights compliant legal regimes. A related issue is whether or not
to advocate for a press law. In many democracies, these do not exist. At the same time, in a transitional
context, a press law can be an important vehicle for articulating protections for media freedom.
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It was noted that there is a need to learn more about democratic approaches towards media regulation and,
in this regard, to draw on a wide range of experiences from around the world (including Indonesia, Europe,
Latin America and so on). Legal regimes need to reflect democracy and respect for human rights, while at
the same time systems and structures need to be adapted to the reality and culture in the region (Arab
solutions within a framework of respect for international standards). Thus, when looking to international
standards and experiences, what is needed is more minimum standards and/or principles than prescriptive
approaches.

In the past, pressure has too often been sporadic: pin pricks rather than sustained pressure. This has
particularly been true of support in the context of high profile cases of abuse of media freedom. It is
important to build on high-profile cases which mobilise broad support and to parlay this support beyond the
immediate case. In doing so, there is a need to prioritise, because one cannot fight all battles at once.
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